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A n  Army o f f i c e r ,  who was found t o  have  
f r a u d u l e n t l y  q u a l i f i e d  f o r  f l i g h t  pay  and  
A v i a t i o n  C a r e e r  I n c e n t i v e  Pay by sub- 
m i t t i n g  f a l s i f i e d  f l i g h t  p h y s i c a l  examina- 
t i o n  records, i s  n o t  e n t i t l e d  t o  s u c h  pay  
under a p p l i c a b l e  s t a t u t e s  and r e g u l a -  
t i o n s .  The  de f a c t o  r u l e  w i l l  n o t  be 
appl ied t o , a n o w  r e t e n t i o n  o f  f l i g h t  pay 
and  A v i a t i o n  Career I n c e n t i v e  Pay r e c e i v e d  
by a n  o f f icer  who f r a u d u l e n t l y  q u a l i f i e d  
for  s u c h  pay. Therefore ,  c o l l e c t i o n  
a c t i o n  s h o u l d  be t a k e n  t o  r e c o v e r  these 
payments .  

T h i s  d e c i s i o n  r e s p o n d s  t o  a request f o r  an  a d v a n c e  
d e c i s i o n  c o n c e r n i n g  t h e  v a l i d i t y  of payments  o f  f l i g h t  pay 
and  A v i a t i o n  Career I n c e n t i v e  Pay made to  a n  Army l i e u t e n -  
a n t  c o l o n e l ,  and w h e t h e r  c o l l e c t i o n  a c t i o n  s h o u l d  be t a k e n  
t o  recover these  payments . l /  We f i n d  t h a t ,  i n  v iew of t h e  
Army's i n v e s t i g a t i o n  w h i c h - i n d i c a t e s  t h a t  t h e  o f f i c e r  
f r a u d u l e n t l y  q u a l i f e d  f o r  both f l i g h t  t r a i n i n g  and  f l i g h t  
d u t y ,  h e  was n o t  e n t i t l e d  to  receive f l i g h t  pay and  A v i a t i o n  
Career I n c e n t i v e  Pay unde r  app l i cab le  s t a t u t e s  and  r e g u l a -  
t i o n s .  I n  a d d i t i o n ,  t h e r e  is  no b a s i s  for  t h e  e x t e n s i o n  o f  
t h e  d e  f a c t o  r u l e  t o  allow t h e  o f f i c e r  t o  r e t a i n  t h e  f l i g h t  
pay  a n d  A v i a t i o n  Career I n c e n t i v e  Pay where  h e  f r a u d u l e n t l y  
q u a l i f i e d  f o r  s u c h  pay.  T h e r e f o r e ,  collection a c t i o n  s h o u l d  
be t a k e n  t o  r e c o v e r  t h e  amount f r a u d u l e n t l y  r e c e i v e d .  

FACTS 

The Army reports t h a t  t h e  o f f i c e r  i n v o l v e d  r e c e i v e d  
f l i g h t  pay  and  A v i a t i o n  Career I n c e n t i v e  Pay i n  t h e  t o t a l  
amount of $37,304 d u r i n g  t h e  period of May 22 ,  1969, t h r o u g h  
November 13 ,  1982. The Army h a s  found  t h a t  t h e  o f f i c e r  

l /  The r e q u e s t  f o r  advance  d e c i s i o n  was s u b m i t t e d  by 
S. Gast ,  F i n a n c e  and Accoun t ing  O f f i c e r ,  U.S. Army 
Aberdeen  P r o v i n g  Ground, Maryland .  I t  was a s s i g n e d  
s u b m i s s i o n  number DO-A-1432 by t h e  Depar tmen t  o f  
D e f e n s e  M i l i t a r y  Pay and Al lowance  C o m m i t t e e .  
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f r a u d u l e n t l y  q u a l i f e d  f o r  t h i s  pay  i n  t h a t  h e  had someone 
other t h a n  h i m s e l f  t a k e  t h e  i n i t i a l  e y e  e x a m i n a t i o n  t o  make 
h i m s e l f  e l i g i b l e  f o r  f l i g h t  s c h o o l ,  and t h a t  he  f a l s i f i e d  
S t a n d a r d  Forms 89 and 93 (Report o f  Medica l  H i s t o r y ) ,  i n  
t h a t  h e  i n d i c a t e d  t h a t  he  d i d  n o t  wear contact l e n s e s  or 
g l a s s e s ,  and c o n c e a l e d  h i s  myopia.  T h e r e  i s  no q u e s t i o n ,  
however ,  t h a t  t h e  o f f i c e r  o t h e r w i s e  pe r fo rmed  r e q u i r e d  
s e r v i c e s  as a n  Army a v i a t o r .  

As a r e s u l t  o f  t h e  a l l e g a t i o n s  o f  f r a u d ,  s u p p o r t e d  by 
e v i d e n c e  o b t a i n e d  i n  an  i n v e s t i g a t i o n  o f  t h e  matter by t h e  
Army C r i m i n a l  I n v e s t i g a t i o n  Command, t h e  Army began  collec- 
t i o n  a c t i o n  a g a i n s t  t h e  o f f i c e r  f o r  t h e  f u l l  amount o f  
f l i g h t  pay  and  A v i a t i o n  Career I n c e n t i v e  Pay h e  had 
r e c e i v e d .  The o f f i c e r  h a s  p r o t e s t e d  t h e  co l lec t ion  a c t i o n .  
He a r g u e s ,  i n  essence, t h a t  poor e y e s i g h t  is a d e f e c t  t h a t  
c o u l d  have  been  waived  by t h e  Army, t h a t  he pe r fo rmed  t h e  
r e q u i r e d  s e r v i c e ,  t h a t  t h e  Government h a s  n o t  s u f f e r e d  i n  
any  way by h i s  a c t i o n s ,  and t h a t ,  t h e r e f o r e ,  i t  would be 
u n j u s t  t o  r e l y  on  " t e c h n i c a l i t i e s "  t o  co l lec t  f rom h im.  

DISCUSSION 

A s e r v i c e  member's e n t i t l e m e n t  t o  pay  i s  d e p e n d e n t  upon 
s t a t u t o r y  r i g h t ;  a c c o r d i n g l y ,  t h e  r i g h t s  o f  t h e  a f f e c t e d  
member m u s t  be d e t e r m i n e d  by r e f e r e n c e  t o  t h e  g o v e r n i n g  

J .  L a r i n o f f ,  431 U.S. 864, 

The f l i g h t  pay  and A v i a t i o n  Career I n c e n t i v e  Pay 
r e c e i v e d  by t h e  o f f i ce r  are  a u t h o r i z e d  by  37 U . S . C .  § 301 
(1970) and 37 U.S.C. S 301a (1982), r e s p e c t i v e l y , * /  s u b j e c t  
t o  p r e s c r i b e d  r e g u l a t i o n s .  
t i v e  pay i n  a d d i t i o n  to  b a s i c  p a y  f o r  f r e q u e n t  and  r e g u l a r  
p e r f o r m a n c e  of f l i g h t  d u t y  r e q u i r e d  by o r d e r s  p r o v i d e d  
c e r t a i n  o the r  c o n d i t i o n s  are  met. These  c o n d i t i o n s  are  

Both s t a t u t e s  p rov ide - fo r  incen-  

- 2/ Pub. Law 93-294, May 31, 1974, 88 S t a t .  177, added 
s e c t i o n  301a t o  t i t l e  37 ,  U.S. Code, p r o v i d i n g  
A v i a t i o n  Career I n c e n t i v e  Pay f o r  o f f i c e r s  who h o l d ,  or 
a r e  i n  t r a i n i n g  for ,  a n  a e r o n a u t i c a l  r a t i n g  or d e s i g n a -  
t i o n .  P r i o r  to  t h e  e n a c t m e n t  of Pub. Law 93-294, s u c h  
o f f i c e r s  were e n t i t l e d  t o  i n c e n t i v e  pay u n d e r  
37 U.S.C. 301 f o r  d u t y  as a crew member p a r t i c i p a t i n g  
i n  a e r i a l  f l i g h t  ( f l i g h t  p a y ) .  
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prescribed in Executive Orders Nos. 11157, as amended, and 
11800, the Department of Defense Military Pay and Allowances 
Entitlements Manual and various service regulations. -Only 
members who meet these requirements are entitled to the 
special pay for flying duty. 

requirements, an individual must meet certain medical 
fitness standards to qualify for flight training and flying 
duty. See Army Regulation 40-501, Chapter 4. If a member 
fraudulently qualifies for flight training and flying duty 
by misrepresenting his medical fitness, he does not meet the 
conditions as required by the authorizing statutes and 
regulations implementing those statutes. Therefore, he 
would not be entitled to flight pay or Aviation Career 
Incentive Pay under those statutes and regulations. 

Among other conditions, such as minimum flying time 

We have recognized, in certain instances, that members 
of the uniformed services may receive pay and allowances and 
other benefits incident to a de facto status. In one case 
an individual, when he enlisted in the service, fraudulently 
concealed the fact that he had used drugs which, if known, 
would have disqualified him for enlistment. He was dis- 
charged from the service based on his fraudulent enlistment 
but we held that he could retain the pay he had received 
prior to the discovery of the fraud. This was allowed by 
analogy to the de facto officer rule. Richard A. Johnson, 
B-179517, May 15 1974. 
E-185116, August 26, 1976; 44 Comp. Gen. 258 (1964); 
41 Comp. Gen. 293 (1961). 

-- See also Leonard D. Ellison, 

We have noted, however, that an erroneous appointment 
to an office which may still qualify a person as an officer - de facto differs from an assignment to flying duty. In the 
latter case there is no appointment to any office, but 
merely an assignment of additional or special duty to a 
member of the service. 23 Comp. Gen. 578, 581-582 (1944). 
Thus, we have held that there is no basis for  the extension 
of the de facto rule to authorize retention of additional or 
special pay paid, when the individual had not complied with 
specific provisions of law or regulations necessary to 
qualify for such payments. 40 Comp. Gen. 642 (1961), and 
23 Comp. Gen. 578, supra. -- See also 49 Comp. Gen. 51 
(1969), and B-148716, June 22, 1962. 

-- 
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While the officer in this case performed flying duties 
during the period in question, to be entitled to the special 
pay for such duty, he is required not merely to have been an 
Army officer, but also to have met the specific requirements 
of the laws and regulations. He did not meet those require- 
ments because his orders to flight status were invalid 
having been obtained through fraud. 

While we held in one case that an officer is entitled 
to flight pay, although failing to satisfy the regulatory 
requirement of taking an annual physical examination, 
48 Comp. Gen. 81 (1968), that case is distinguishable from 
the facts here. In that case, entitlement to flight pay was 
based on the existence of competent orders and the failure 
t o  take prescribed steps to effect a suspension or termina- 
tion of those orders. There was no allegation that the 
orders placing the individual involved in that case in a 
flight status were issued as a result of fraud. In the 
present case, from the beginning the officer's flying orders 
were based on fraudulent information. Therefore, they never 
could have been considered valid. - See 41 Comp. Gen. 206 
(1961). 

Based on the information submitted, we agree with the 
Army's determination that the officer is not entitled to 
payments of flight pay and Aviation Career Incentive Pay he 
received from May 22, 1969, through November 13, 1982. 
Accordingly, appropriate collection action should be taken. 

Comptrolle? Gdneral 
of the United States 
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